he old adage that a “man’s home is his castle”
does not always hold true in the context of
modern condominium living. Condominium
ownership necessarily involves the surrender of some
degree of proprietary independence in exchange for the
benefits of common ownership. Unit owners are subject
to (and bound by) the provisions of the Condominium
Act, 1998 (the “Act”), as well as the obligations and
restrictions contained in the declaration, the by-laws,

A CO n d O m i n i u m and the rules of the condominium corporation. This

includes a condominium corporation’s right, and

CO r p O rati O n ’S corresponding duty, to enter a unit (or the exclusive-

use common element areas appurtenant thereto) to
R i g h 't Of E n‘t r'y investigate complaints and ensure compliance. As a unit
owner recently discovered in the case of Metropolitan
Toronto Condominium Corporation No. 1328 v. 2145401
Ontario Inc., a condominium corporation’s right of
entry extends beyond the maintenance and repair
of the common elements, property, and assets of the

By Amy Crystal corporation.

THE FACTS OF THE CASE

The applicant, Metropolitan Toronto Condominium
Corporation No. 1328 (“MTCC 1328”), sought an order
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THE POSITION OF THE RESPECTIVE
PARTIES
MTCC 1328 took the position that the Owner’s refusal

THE COURT’S RULING AND ANALYSIS

to allow access into the unit was a breach of the Act, as
‘ well as the condominium corporation’s declaration and MTCC 1328 under the Act include:
by-laws. MTCC 1328 argued that it had both a right and
a duty to enter the Owner’s unit, on reasonable notice,
in order to determine if the staircase was interfering
with the use and enjoyment of the unit below, and to
carry out any necessary repairs or maintenance to the

staircase if the Owner was not willing to do so. 17(2)];

The Owner contended that the

At the outset, Justice Kimmel, the presiding judge in

this case, confirmed that the duties and obligations of

(a) to manage the property and assets, if any, of the
corporation on behalf of the owners [section 17(1)],
and to control, manage, and administer the common

elements and assets of the corporation [section

condominium (b) to maintain the units (or any part thereof) that the

the corporation, or a potential risk of personal injury

to persons on the property [section 92(3)].

Justice Kimmel further noted that the combination of
subsections 17(3) and 119(3) of the Act gives MTCC
1328 not only the right but also the duty to require
the Owner to comply with its obligations under the
Act, the declaration, the by-laws, and the rules of the
condominium corporation. Unlike subsections 17(1) and
(2), each of these provisions of the Act speaks to duties
and rights that are not expressly tied to the common

elements, property, and assets of the corporation.

Pursuant to section 19 of the Act, MTCC 1328 has the

a series of continuing complaints), and need not be
predicated on an assessment of whether there has, in
fact, been a breach of the Act or the declaration (since
this can only be determined after a proper investigation

has been conducted).

Ultimately, Justice Kimmel found that MTCC 1328 had
provided the Owner with reasonable notices for entry
at reasonable times, in compliance with the Act. He
therefore rejected the Owner’s arguments and held
that MTCC 1328 was entitled, and permitted, to enter
the Owner’s unit, on one or more occasions, for the
purposes of inspecting and investigating the noise level

and stability of the staircase, without interference from

corporation’s right to enter the unit only arises in declaration requires it to do so [section 91(d)];

connection with the maintenance and repair of right to enter the Owner’s unit, upon giving reasonable the Owner. Justice Kimmel stipulated, however, that

the common elements, property, and assets of the (c) to do the work necessary to carry out any obligation notice, at any reasonable time to perform its objects the condominium corporation must provide the Owner

corporation or in an emergency situation. that an owner has under the declaration to repair his and duties or to exercise its powers. As Justice Kimmel with 48 hours’ prior written notice, and that each entry

or her unit after damage that the owner fails to carry observed, the corollary of MTCC 1328’s right to enter is must take place on a weekday between the hours of

out [section 92(1)]; and 9:00 a.m. and 5:00 p.m. (unless otherwise agreed upon

The Owner further argued that MTCC 1328's request an obligation on the part of the Owner not to interfere

for access did not have a reasonable basis, inasmuch by the parties).

with its access.

as there was no direct or admissible evidence about (d) to do the work necessary to carry out any obligation

an unreasonable level of noise or vibration being that an owner has under the declaration to maintain Although the condominium corporation’s request for This article is for general informational purposes only, and

experienced in the unit below. his or her unit if the failure to do so presents a entry must be reasonable, that assessment may be should not be construed as legal advice (and should not be

predicated on the fact of the complaint (or, in this case, relied upon as such).
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